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Introduction

[1]

Collective Agreement, concluded on 15 September 2021 for the period 1 July

2021 to 30 June 2024. Having complied with the Collective Agreement for the
first two years, the Municipality sought a “partial exemption” for the third year.
Under the Collective Agreement, employees of all municipalities were entitled
to an across-the-board increase of 5.4%, based on the projected average CPI
for 2023.



[4]

The factual matrix

SAMWU raised whether the review application was brought in terms of the
correct section of the Labour Relations Act No 66 of 1995 (the LRA). The point
s0 raised is worthy of consideration. However, in light of the conclusion to which
the Court comes, it is unnecessary to say anything further about it, and the

Court will assume, without deciding, that no procedural hurdles

entertaining the merits of the application.

(5]

The salient facts are, for the most part, not seriously"%"_;
the Municipality indicated in its heads of argumant"'

captured by the Panellist in the Ruilng, for purposgs of adjudmatmg the
dthat list's legal conclusions,

drawn from the facts, were erroneot xtent that they vitiated her

decision.

it was acknowledged that the emergence from the tunnel, if there was going to

be an emergence at all, would be somewhere in the distant future.

1In short, monies owed exceeded revenue



{71  The Panellist described the factual background to the matter as follows:

“15. The Applicant municipality was the culmination after the merger of three

17.

18.

municipalities, the erstwhile Tsolwane, Inkwanca and Lukhanji

municipalities. During the merger, in 2016, the employees of the former two

municipalities demanded by way of strike action to be paid at the same level

The new municipality, the Applicant, had to carry the bu fthe excessive

payrolf it had inherited.

Job grades had to be normalised and other alies had to be resolved.

to pay increases on the correct

Once resolved, the Applicant wotld be ab,

grades. Paying incr: on the ect grades would not solve the

problem, but would:compgdund the wrong decisions of the past.

In April 2022 and | msof section 139(7) of the Constitution the national

nd the Applicant remained subject to such

of 'the Applicant, Mr Mahlalela, presented figures from the 2021
d°2022 audited financial statements and sections 71 and 72 reports
ing the Applicant’s financial position. There was, for example, an
increase in creditor liabilities from R670+m to R990+m; the total revenue
came to R846m, whereas the total expenditure was well in excess of R1b;
instead of the supposed 8% to be used for maintenance, only some 0,3%
and 0,03% was so used because of a lack of funds (the actual figures are
0,31% and 1,03%); debt collection, supposed to be at a rate of 95%, stood
at 64% and 74%, instead of paying creditors within one fo three months,
some creditors were not paid at all because of a cash flow problem ~ it was

a matter of robbing Peter to pay Paul; an amount of R1,1b was owed to



Eskom alone; infrastructure and service delivery grants were reduced by

National Treasury.

20. A financial recovery plan by National Treasury to assist the Applicant was
adopted by its Council and was in the process of being implemented,

afthough it was still in the early stages of implementation.”

Overview

8]

0]

by the
that the Municipality could "afford" an increase in the third year of the

reement because it had managed to do so in the previous two years is
tautologous - this is precisely why the Municipality was constrained to seek

exemption in the third year.

[9] The unions and the presiding panellist also ignored the fact that managers who
had succumbed to the unions' demand that the Municipality be upgraded have

been replaced by a new management team. headed by myself, and a new

Council, which _are legally obliged to take measures to ensure that the

Municipality fulfils its constitutional and statutory mandate fo provide the




sustainable delivery of services to the community falling within its impoverished

jurisdiction.

i

[13]  The only "solution” offered by the unions (and accepted by the panelljst} to

[10]

iagmire or the mess that we find ourselves in,

hat wé;fé taken eariier and the new Council that is

we want to rectify afl the ills and alf the things that were

R

em,g%éyees of the Municipality and those that have left the

[11] At

submigsions under this heading, i.e. that the Panellist should have, so to speak,

o the rescue of the Municipality, given the historical maladministration

petratéd under the remit of the erstwhile Municipal Council.

The first difficulty is that, at conceptual level, insofar as it is so suggested, it is
not permissible for an organ of state to avoid accountability by drawing a line
between different eras of governance. In Alfech Radio Holdings (Pty) Ltd and
Others v Tshwane City,2 the Supreme Court of Appeal rejected a similar

22021 (3) SA 25 (SCA)



argument, albeit that it was raised in a different context — as a justification for
an allegedly unacceptable explanation for an unreasonable delay. The Court

commented as follows:

“[24] The core contention advanced by the City is that the delay is justified
because the DA only won conirol of the City in August 2016 and dreafter

required time to investigate the alleged irregularities perpetrat

previous ANC controlled administration. That contention .
found favour with Bagwa J, who held:

'(O)fficials of the previous administration who ﬁgﬂcé

i,

the new officials had to find their way virtu: Iy.in the

S

vs.of their:bredecessors.’.
Rty

[25] tthe level oflaw, a change in political

)
it

levant. The City is a single

[13] Eview, is, as was submitted by Mr Qhali, who

hat it would generally not be fair or proper for

[14]
thﬁ@ scenario where a deviation is sought, from compulsory procurement
ig%edures in the public sector, based on a dilemma which is either self-created
or self-inflicted. It has been held, in that context, that recourse may only be had
to a deviation in exceptional circumstances. In Joubert Galpin Searle Inc and
Others v Road Accident Fund and Others,® the Supreme Court of Appeal
explained that “poor planning” on the part of the organ of state cannot serve as

3[2014] 2 All SA 604 (ECP); 2014 (4) SA 148 (ECP)



a basis for justifying a failure to comply with procurement procedures®. A similar
approach was taken in Martin Noel Pietersen v the State® where the Court found
that when the dilemma an organ of state finds itself in is “self-imposed”, there
can be little scope for deviations.® Expressed differently, if an organ of state

seeks relief of this nature, reliance on its own poor performance will generally

not be acceptable.

[15]

of the Municipal Council receive increases

0 same.’

(79

5 (A309/2017) [2019] ZAWCHC 93 (6 February 2019)
§ para [52]

7 The Court accepts the point made by Mr Grogan, who appeared on behalf of the Municipality, that the
amount paid to the Municipal Council members would not have come close to the footing the bill for the
increase payable to the employees. It should accordingly not be blown out of proportion. That said,
increasing the remuneration of Councilors, who are not employees and where there is no obligation to
do so whilst, in the same breath, requesting that employees forfeit, in their entirety, the increases to
which they are entitied, as of right, must, at some level, impact adversely on the integrity of the
exemption application.



“156.1.15.1.1

16.1.15.1.2

15.1.16.1.3

15.1.156.1.4

15.1.156.1.5

15.1.15.1.6

15.1.15.1.7

gxemption, she reasoned as follows:

Any written and/or verbal substantiation provided by the
applicant or a Party to the SALGBC;

Fairness fo the employer, its employees and other employers

and the employees in the local government secfor;

Whether an exemption, if granted would

agreement or the collective bargaining pro

“47. The primacy and binding nature of a collective agreement is a well-known

fact and need not be dwelled upon. Therefore, a deviation or exemption from

a collective agreement should be treated with prudence and in a judicious
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manner. | was referred to authority ® in this regard. The principle that stands
out is that exemptions, adopting a narrow approach and not to be readily
granted, may be granted in a case of a parly to a collective agreement
experiencing undue hardship.

48. Exemptions ought to be considered in light of the overall interes

sector with fairness to both sides in mind, while maintaining confi nce in
the colfective bargaining process. Exemptions too easif
undermine that confidence.

49. The application is based on the issue of affordabilily:. The Respondents

acknowledged the financiaf challenges faced b are of the

view that increases could be paid were fifafices Managed and controlled
properly. f

50. The Applicant referred to the categorisation of the Applicant municipality and
the fact that employees were aceordingly
that contributed to f

aid on incorrect grades, a fact

xperienced by the Applicant. This

] @gcial distre:

forms part of the ';toncg ebts inherited by the Applicant and conceivably

contributes to itg éf’a’f situation. The Applicant contends that two wrongs

cannot make a right:i.e."paying increases on the incorrect grades.
not a matter to be determined by this forum. The

ould have endeavoured to rectify the categorisation, if it is

‘i’ip!ication since.

2. More glaring though is the fact that the Applicant paid increases in the past
two years, covered by the same collective agreement, based on what it calls
the incorrect grades. If the grades played such a prominent role they should
have been corrected before or soon after the current collective agreement

took effect. | agree with the Applicant that two wrongs do not make a right,

& Kem-Lin Fashions CC v Brunion & Another [2001] 1 BLLR 25 (LAC); (2001) 22 ILJ 109 (LACY); Du Toit
et al, Labour Relations Law: A Comprehensive Guide, 6 ed, LexisNexis.
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but the grades could hardly be used as a factor when they evidently were

not much of a concern in the past two years.

53. A fairly new administration is also not a reason for not having turned around
the financial issues and nof resolving factors that contribute to the financiaf

issues. Given the fact that many of the senior officials in

administration have been there for a year or more, much couf

Constitution) national intervention fo assist the ne

early part of last year.

expenditure was well in excess of R1
Creditor liabilities increased by sq

was welf below the benchmarked 95% and ts have been reduced. The

section 71 report of 2023 reflects:R624m réeceived in revenue, whereas the
xcess of R950m, a deficit of more than R300m. As

paid in time or not at all and less is spent on

operational costs are i

a resull, creditors-gann

mainfenance.

=yearincrease in revenue and in cash-flow and there was a positive
ce in cash at the end of 2022. Both Respondents pointed out that

lismanagement and a lack of control over financial issues. In addition, an
increase for councillors had been budgeted for, whereas no increases or a
decrease in salaries were budgeted for in respect of employees. Not all the

figures referred to by the Respondents could be verified.

56. The Respondents are of the view that the financial recovery plan and the
municipal debt relief programme will assist and make it possible for the
Applicant to afford the increases. The Applicant agreed that the debt relief

programme would assist, but did not see it as the ultimate solution; other



57.

58.

59.

60.

12

measures had to be implemented. In the latter regard, it is probable that the
recovery pfan will go some way in turning the Applicant’s financial situation
around, especially with the assistance of national intervention. The Applicant
has now applied for debt relief in respect of the Eskom debt. An outcome
has not been received as yef and, considering Circular 124, an approval of

the application is not guaranteed — which is a point of concern. If a ved,

the Applicant will have to realise that conditions under the pro

have to be met af all cost.

The Applicant submitted that the total payroll made u

rocess or directive agreed fo by the

o application in casu.

at its employees are being paid on the incorrect
espondents are of the view that withholding an agreed
ase wol id have a negative effect on the morale and motivation of the
oyees, especially when considering the fact that their counterparts in
th ':hvunicipaﬁﬁes have received increases and those municipalities paid
pite their financial positions. Moreover, it is unfair to pay an increase to

councillors, but no increase fo the employees.

Any incorrect grades must be resolved without delay. In the meantime, as
observed above, the grades cannot be used as a justification not to pay
increases. | agree with the Respondents that withholding an increase would
probably have a negative impact on employees. However, this argument
considers fairness to the employees only and fairness fo the employer is

overlooked. The circumstances of the two sides need to be balanced. On
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the other hand, the Applicant provides for increases of counciffors, but nof
for employees. This cannot be correct as councillors are not employees and
employees should enjoy priority. The first obligation must be towards
employees, not the councillors.

61. The third factor is whether an exemption would undermine the

agreement in question or the bargaining process. The Applican
that an exemption would not undermine the agreement as i

the agreement can be seen from its compliance over the pa

62. With the correct approach an e '

colfective agreement,

=

e rncreé e would be based on the

projections of the Reserve Bank —
;af%qrzsne hence the circular that was issued by the General Secretary
f tﬁé SXLGBC The circular was issued after a meeting in which all parties
arii&fpated and agreed to the rate as 5,4% (as the projected CPl rate). The
ricrease fo be paid by the Applicant is, therefore, slightly more than what the
Respondents led us to believe. Different amounts were mentioned by the
parties, ranging between R16m and R23m for salary increases alone,

increases in benefits to be included.

63. The fourth factor is whether the employer is unable to afford the costs of the
whole or part of the agreement. The Applicant contends that it cannot afford
the costs in respect of the entire agreement because of its financial distress.

Not having to pay increases would mean a saving of almost R23m.



64.

6.

14

According to the Respondents, the increases can be afforded although it
may be difficult to do so. Financial confrols and the curbing of irregular

spending are required.

The figures presented by the Applicant show financial difficulties. The
Respondents acknowledged the financial challenges more than onge, but
were of the view that better financial controls were called for. perfect

world the Applicant should be able to turn ifs finances aro

spondents disagree. The First Respondent

acknowledges a decrease in cash-flow and the challenges faced by the

js regal bu}, if well managed by implementing the recovery

The sixth factor is an unexpected economic hardship during the currency of
the agreement and job creation or losses and the seventh factor is whether
the budget makes provision to comply with the agreement. According to the
Applicant, job losses are a possibility should its current financial situation
continue. Its budget, providing for increases, is unfunded. The Second
Respondent’s opinion is that no increases have been budgeted for. The First
Respondent holds the position that a reduction in salaries has been

budgeted for whilst councillors stand to receive an increase.
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68. A possible loss of jobs is a very relevant factor to be considered. It could
very well be argued that, if both sides could agree on a smaller than agreed

increase or no increase at all, jobs could be saved, which means better job

security.

69.
70.
Wage Collective
paid, their rights:
71.

sepvices. Empl
rsonal circumstances are imperilled and their standard of living

oyees are uniikely fo be able fo render such services where

w 2d by irresponsible governance.

ce again, the First Respondent is concentrating on employees only
without regard to the employer’s situation. That can be expected; that is what
unions do. But, if fairness to both employer and employees are to be
considered, the employer’s circumstances should not be overfooked. A
municipality has the obligation to provide services to the public. It needs
funds to do so. Employees are unions must also realise that it is not about
« ¢ their subjective feelings and reactions only but, in the bigger scheme of

things, about the broader public and every citizen in the country — which

includes them.
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73. In summary of what has been said: it is clear that the Applicant is in a
precarious financial situation. It has a deficit that cannot be ignored. On the
other hand though, it is clear that the Applicant needs to re-prioritise. We
have not had the benefit of viewing and studying the budget, but from what

has been submitted, it appears that some aspects are provided for, others

on security (despite the fact that more secur:ty'g ds wer needed) "

Analysis

Infroduction
[19] he Exemption Committee to consider the

= As=mentioned, in substance, the Municipality

S

et

to apply her mind properly to the exemption

[20]

39, is to cater for special or unforeseen circumstances.® A good
mple would be a natural disaster such as a flood which wreaked havoc with

e infrastructure of a Municipality, resulting in catastrophic financial losses.

[21] Exemption applications are to be considered in light of the overall interests of
the sector in question, which is self-evidently invested in ensuring consistency

and fairness to all parties, as well as preserving confidence in the institution of

® Kem-Lin para [24]
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centralised collective bargaining. Significantly, the power to grant an exemption
is taken out of the hands of municipalities and is given to skilled panellists, who
are independent third parties. This fosters accountability, ensures transparency
and fairness, and curbs abuse. It ensures that an exemption is granted only

where it is reasonable and justifiable. On the other hand, it must be borne in

mind that the exemption procedure is itself a product of collective b géi”ining

ﬁ; to some of the factors, in the Court's view this is not a case where it
géjn be said that the Panellist made errors which were of such a nature that they
é':érved to vitiate her Ruling. After having applied her mind and having
" considered norms of fairness, she ultimately concluded, in the Court's view, in

a rational manner that what was required was an exercise of re-prioritisation

10 Cf. Government Printing Works v Public Service Association and Another [2025] 2 BLLR 112 (LAC);
(2025) 46 ILJ 915 (LAC) para [19]; Zwane and Others v Orange Grove Dairy (Pty) Lid and Others
{A2025/165189) [2026] ZALAC 42 (28 September 2026) para [17]
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when it came to expenditure and not, to put it colloquially, a bailout in the form
of a reprieve from having to pay remuneration which was due to the employees
concerned. | agree with the contention by Ms Harvey, who appeared on behalf
of IMATU, that the panellist did not treat the collective bargaining as an absolute

t;‘umpmg all other factors. She we[ghed it against affordablllty, fairness and the

fairness.

[24] Thus, the Court is of the view that there is no basis to con
did not properly exercise her discretion. Indeed, the’";,,, j

inferences and conclusions were justified a

they do not fall outside the bounds of re'

,meptlon application. There is nothing objectionable
v in principle but, by the same token, the Municipality
if every avenue followed did not yield fruit. | now turn

Mala stration by the Municipality in general

This factor has, to a degree, aiready been dealt with. The Panellist, having
stated the obvious, that exemptions are the exception rather than the rule
because of the importance of collective bargaining in the labour faw landscape,
effectively found that the Municipality only had itself to blame for the financial
distress which it was experiencing, and from which it sought to break free. She
emphasised the circumstance that, when it came to the Municipality, next to
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littte had been done as the years slipped by and that, on the contrary, the
Municipality had been content to accept, if not the correctness, then the reality

of the fact that the Municipality had been categorised at grade 6, given that, for

the last two years, it had paid increases on this premise.

[26]

office. That is how democracy works.

The categorisation issue

[27]

g
mﬂm::'ﬁ

the following:e xchange't

ouGH m%and that is completely disregarded, then | can say the discretion was not
& c;se)d properly. But if it is just a question of how much weight was attached, is
it not very difficult for me to interfere to a particular factor?

MR GROGAN: | would readily concede to that. And the one material factor that

the municipality alleges was given no weight at all was the incorrect grading.

COURT: So, I mean, | think it is common cause that that was disregarded. So, the
only question is whether it should have been disregarded. If it was disregarded,
then it certainly was material.

If it was wrongly disregarded, and that is a decision which | will have to ponder on.



[28] Indeed, as mentioned above, the relief sought on behalf of the M

[29]
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MR GROGAN: Yes.
COURT: Is that, would you say that that is the primary point? Do you have a, again
not wanting fo put it crudely, a number 2 and a number 3 when it comes fto
...[intervenes]

MR GROGAN: They are all listed in the supplementary affidavit and largely
replicated in my heads of argument. And | suppose they go down, well, they do
not go down in order of priority, but they all relate to the holistic assess,

ultimate finding that is made.” (own emphasis)

ality, as
d.erroneous
‘ ﬂofe that the
t, “ingeompetent. it was

contained in the notice of motion, is inextricably linked to thealleg

categorisation of the Municipality. It is appropriate, at t»' S pomt

relief sought in the notice of motion was, to

formulated in a manner resembling an lntenm interdictiin that it contained a

ng hat ] gémexemptson be granted

until the event of the regularisation o he alle”‘ed incorrect pay levels. The

prayer that the Ruling be substituted w;t

Panellist was self-evidently onl an exemption for the period of

the final year of the increa s was prayed for in front of the Panellist.

The complaint of

supplementary

Itﬁ“"‘@%y@gh the

_ﬂe“:?emﬁtron fribunal, its argument was and remains that the costs caused

nicipality accepted that the grading issue fell outside the remit

thé@;gher grading were relevant to its financial distress and thus to the
ggggptron application. The point made by the union, and accepted by the
_,Jbuna! that the Municipality could "afford” an increase in the third year of the
agreement because it had managed fo do so in the previous two years is
tautologous - this is precisely why the Municipality was constrained to seek
exemption in the third year.

9. The unions and the presiding panellist also ignored the fact that managers
who had succumbed to the unions' demand that the Municipality be upgraded
have been replaced by a new management team, headed by myself, and a
new Council, which are legally obliged to take measures to ensure that the
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Municipality fulfils its constitutional and statutory mandate to provide the
sustainable delivery of services to the community falling within its
impoverished jurisdiction.”

[30] As mentioned, the alleged incorrect categorisation was one of the main pillars,

if not the main piliar, on the strength of which the exemption applicatioh was

ﬁ at the risk of repetition,

nsat[on was not a matter for

[31]

amalgamatlon of various municipalities (which then formed the Municipality) to

become entrenched before the legal status of the categorisation, the proper

grading of posts and the financial implications of the remuneration

1 Through its actions (acknowledging that legal proceedings must be instituted to challenge the
categorisation), the Municipality accepted that a court of law can adjudicate Council's decision. Mr
Grogan did state that although Council had approved a resolution in 2023 for the institution of legal
proceedings, he had no instruction as to the status of any such proceedings.

12 Department of Justice v CCMA and Others [2004] 4 BLLR 297 (LAC) para [73]
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arrangements had been satisfactorily resolved. That at least is the version of

the Municipality.

[32] On the face of it, one would have thought that if the Municipality was going to

make out a case for its recategorisation then, on its version, it could and shou[d

[33]

caused By the circumstance that the

iezvehicle of unprotected industrial action,

calegorisation. There comes a time when an organ of state, in the position of
ie Municipality, needs, so to speak, to stand its ground and to uphold the rule
of law, to demonstrate what the Supreme Court of Appeal’® and the

3 Cf. MEC for Health, Province of Eastern Cape NO and Another v Kirland Investments (Ply) Ltd Va
Eye & Laser Institute 2014 (3) SA 219 (SCA) paras [1], [7], [10] and [11]
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Constitutional Court have referred to as “moral courage™.'* The buck stops with

the Municipality. The Municipal Council made decisions relevant to the

categorisation of the Municipality (not the irade unions or the employees), and

the Council was not entitled to abdicate its constitutional responsibilities in the
face of unlawfui pressure from employees.

[34]

categorisation was not before the Panellist, and the Panelli

of all the relevant facts. Furthermore, the Municipality's all ge

grading was hotly disputed. In particular, it was disp"’
by Ms Harvey that unprocedural industrial acti :

of the alleged incorrect grading.

[35]

[36]

inistrative decision, and only if, is set aside, the ruie of law requires that the

eneficiaries of that decision not be prejudiced.

14 Cf. Member of the Executive Council for Health, Province of the Eastern Cape NO and another v
Kirfand Investments (Pty) Limited t/a Eye and Laser Institute 2014 (3) SA 481 (CC) paras [31] and
[38]

18 Kirland (Supreme Court of Appeal and Constitutional Court decisions)
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[37] Inthis context, the impression may be gleaned that the Municipality, in effect,
sought, at the hearing of the exemption application, to persuade the Panellist,
80 to speak, to look into the future, as if she were an oracle, and to accept that
the Municipality will be successful in the setting aside of the alleged erroneous

categorisation and, on that basis, to come to the assistance of the Municipality.

it aside. The list of contingencies is not a clo

[38] Secondly, what the Municipality's submissions gverlook, under this heading, is

that a Superior Court, when considering- ‘have jurisdiction over both the

cause of action and the atur d extént of the relief to be granted. The

Bargaining Council is bited from:usurping the powers of the review court

in respect of both the cau f.action and the relief which may be granted

should the litigation‘instituted:i

smption, where that request should have been made to the Review Court

tasked with pronouncing on the alleged wrong categorization, such relief

resumably taking the form of a request for a retrospective order.

[39] The Municipality may or may not have a claim of unjustified enrichment against
the employees who received allegedly inflated salaries if such are proved. That,

6 Cf. Benteler South Africa (Pty} Lid v Busakwe and Others (Application for Leave to Appeal)
(PR177/22) [2026] ZALCPE 27 (20 October 2026) paras [66] and [67]
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however, without wishing to belabour the point, was not a matter for the
Panellist. Such a claim must be pursued in the appropriate forum and utilising
the appropriate legal remedy. In all probability it would be a delictual claim. It is
also not permissible to introduce surreptitiously a delictual claim, as it were,

through the back door and under the guise of an application for exemption.

Undermining of collective bargaining

an exemption procedure would serve no- if that were the overriding and

“case. Referénce was made to Cify Tshwane

\:0. and Others," a judgment concerning
yeal as delivered on 15 July 2025.

[40]

fo the contention by the Municipality that the Panellist attached undue weight
o the importance of collective bargaining in her analysis, the Court quotes, with
{ approval, from IMATU’s heads of argument wherein the following observations,

are made:

17 JR1946/23 [2025] ZALCJHB 314 (15 July 2025)
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“19. The Municipality complaints (sic) that the decision-maker erred by giving
undue weight to the integrity of collective bargaining and the colfective
agreement: This contention is incorrect in law: Clause 15 of the

exemption procedure expressly requires consideration of whether

exemption would undermine the agreement or collective bargaining.

e case that a municipality can say it needs an exemption; otherwise, job
c ses may occur. The LRA provides finely tuned processes for dealing with
strenchments, and those avenues should be utilised to address the question

of potential job losses.

[43] Should dismissals be contemplated for genuine operational reasons, then the
implementation of cost-saving measures and the like to avoid or minimise such

contemplated dismissals are to be the subject of retrenchment consultations in
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the retrenchment process itself. In the Court’s view, it is not proper for the
Municipality, under the guise of an exemption application, to focus on potential
job losses and secure cost-saving measures that way without following the
peremptory retrenchment procedures as contained in the LRA. If the
Municipality has a bloated staff establishment and wishes to achieve greater
profitability, then the Section 189 consultations provide both the procedt

well as the mechanisms which need to be followed and implemented
potential loss of jobs is the central issue.

The morale of the workforce

[44] In my view, the Panellist correctly accepted
negatively impact workforce morale. | think any
that this would generally be the cas ”""é"ftlcfﬂ

enjoying their right to such increases. ':Eed above, circumstances are

aggravated by the fact th the Municipal Council received

annual increases. Whethera nexusigan be drawn between the increases and

service delivery is, as s ﬁééa, y Mr Grogan, more speculative.

Instifutional bias

[45] The 'mm‘”égla’c Ity with the allegation of institutional bias, raised for the

tti aﬁrﬁ't -heads of argument, is that the founding papers makes no case

i

er tﬁzs

R

(.n

_gad:ng The word bias is not mentioned.'®

fo"have been alleged that bias is, by way of illustration, embedded within the
structures, rules, and environment that dictate how decisions are made within
the Bargaining Council. No evidence showed that the system was designed to
produce a.specific output. Insofar as it may be relevant, the Panellist

18 Had this point of bias been properly raised, the Panellist may well have entered the fray.
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acknowledged that previous rulings did not bind her and the mere fact that the
maijority of rulings share a similar outcome does not, per se, mean that there is

institutional bias.

[47] To succeed with a claim of institutional bias, a party must prove the system or

structure prevented a fair, independent hearing. It must be demonstratéd that

[48]

[49]

a mangﬁﬁ"?'u&“compemng its Mumc;pal Council to develop its budget in a

"-c‘“:"é')‘"

rﬁ”@%ihé employees as well, now have a ruling in their favour which they
m” g enforce, if necessary, by way of contempt of court proceedings when they,
a8 respondents, sought no such relief (in fact sought no relief at all), from the
Panellist. | elaborate below.

[60] The executive part of the Ruling reads as follows:

“‘Ruling



29

77. The application for exemption is dismissed.

78. The Applicant is ordered fo review and adjust its budget and to prioritise

salary, wage and benefits _increases to employvees in accordance with the
Salary and Wage Collective Agreement and, further, to have the adjustments

budget approved.

[61] The Municipality contends that the Panellist ext

[52] _ubm[ssions on this point. The “order” (the words

~budget is a function which may not be delegated by a Municipal Council.
Decisions regarding the approval of a budget may only be taken where they are
supported by a majority.?!

19 Insofar as the point was not properly raised in the papers, in my view, given its jurisdictional nature,
it was the type of point which the Court was not only entitled, but obliged, to raise mero motu.

20 Cf. Hofmeyr v Minister of Justice and Another 1992 (3) SA 108 (C)at 117 F-G

21 Section 160{3)(b)
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[63] The circumstance that a third party, including a judicial officer, may not usurp
the powers of a municipal council does of course not mean that a panellist may
not make a decision that has financial consequences for a Municipality, such

as the refusal of an exemption. A municipality cannot escape its financial

structured.

[54] There are other reasons why this submission made on beh

is correct. Firstly, in terms of the Collective Agreeme

mandamus against a municipality of the natur contaiﬁﬁgd

=

il

the Ruling. Such
gential relief. A panellist

i

relief does not fall within the ambit of arg@g«;_iiféﬁy 0

may not prescribe to a municipal coun H how its“hf:; d govern the Municipality.

=

“124] ... the court’s mandate or jurisdiction is determined by the lis befween

the parties. The court’s authority in other words does not extend beyond

22 MEC of the Department of Education, Eastern Cape Province v Ggebe [2009] 9 BLLR 896 (LAC);
(2008) 30 ILJ 2388 (LAC).
23 (2013 {6) SA 28 (FCG)
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the issues which the action is capable of raising, and which the parties

themselves have raised in their pleadings. ..."** (own emphasis)

[56] It has been held by the Supreme Court of Appeal?? as well as the Labour Appeal
Court?® that it is impermissible for a judicial officer to grant relief not sought. The

reason for this prohibition is not difficult to fathom. Granting relief not_seught

breaches the audi Rule and deprives the party against whom thé relief is
granted of a hearing. In Knoop, Wallis JA characterised=it. as bein

unconstitutional to issue an order without hearing a party. In J well
Jones and Others,”” Heher J (as he then was before his
Supreme Court of Appeal) elaborated on this trite pringiple as

ik i

made, or raised by or against a partﬁré?%eggﬁélent to not hearing him at all and

o set the agenda for the trial ... ” (own emphasis)

_Ngr”é’”ﬁied without it havmg been canvassed with the partles Thus, it

»;;«.*

o Kirland (SCA) para [27], wherein the Court explained that judicial proceedings are

jatory, before relief may be granted; i.e. there must be a claim instituted in accordance with proper

procedure.

% Knoop and Another NNO v Gupta (Tayob Intervening) [2021] 1 All SA 17 (SCA); 2021 (3) SA 135
{SCA) paras [27](a) and [28]

% Industrial Development Corporation of South Africa v Modika and Others (Labour Appeal Court of

South Africa, Johannesburg) Case No. A2026-037072 delivered on 16 March 2026 in terms of which

Moshoana JA carefully explained that the Labour Court had erred “... in issuing an order not sought ...”

para [24]. See also Parliament of the Republic of South Africa v Albertyn and Others (C436/2020) [2023]

ZALCCT 30 (20 June 2023)

77 1098 (1) SA 836 (W) at 898G-J
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Khampepe ADJP, as she then was, dealing with a similar situation where the
Labour Court, per Cele J, had granted relief not sought, elaborated further as
follows:

“[25] In Kauesa v Minister of Home Affairs and Others 1996 (4) SA 965, referred
with approval in Groenewald NO and Another v Swanepoel 2002, 6) SA
724 (ECD), the court took a dim view on the practice which is oftenadopt _d by

[58]

Wﬁ%w the municipalities wifl work on the revised budget up until it is then

approved by counsel [sic]. So, but if, the current budget, if it is not yet been
approved, we cannot submit a budget that is not yet approved by counse/ [sic].
COMMISSIONER: That is just a question for matter of interest.

MR JALI: Yes.
[There was then a brief interjection by Mr Kumar (the financial expert) querying
as to whether it is correct that the budget had not been approved.]
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COMMISSIONER: All right. Let us not open that can of worms because we do

not want to, to have another problem about budget being approved or not

approved. The fact is we do not have that budget in front of us. It is not part of
our documents. E
MR JALI: Yes, Commissioner.

."{own emphasis)

[59]

Thus, not only was the relief not sought, but the Commissioner cgmyeyed

[60] A ruling by a panellist exercising a quasz:iuézcla[ funeﬁon that exceeds her
jurisdictional authority must be set asg Eﬁf an%ﬁ”‘for proceeds to exceed
her powers, this is sometimes referreéiio in u@aﬁersng language, as judicial
overreach®. Because the Pap ia thad nojari

she did, that portion of thesRu

tisdiction to grant the order which

uhng?alls to be deleted.3?

Conclusion

[61]

28 Cf. Pub‘kc Protector v South African Reserve Bank 2019 (9) BCLR 1113 (CC); 2019 (6) SA 253 (CC)
in terms Qﬁ\ihlch the erstwhile Public Protector, astoundingly so, directed Parliament fo change the
@%gsgl;fon as well as Public Protector and Others v President of the Republic of South Africa and
202% j@) BCLR 929 (CC); 2021 (6) SA 37 (CC) in terms of which the Public Protector directed the
National Directorate of Public Prosecutions to “conduct an investigation into prima facie evidence of
money laundering as uncovered during [her] investigation”.

2% The Court does not suggest that, in this matter, the Panellist was guilty of anything more than a
material error of law when it comes to this aspect. She no doubt had the best intentions when
formulating the Ruling in the manner in which she did, and the Municipality may do well to heed the
sentiments contained in paragraph 78. The point however is that, if anything, her views in this regard
could have been part of her reasoning but should not'have found their way into an enforceable order,
particularly in circumstances where, as mentioned, this issue was not canvassed with the parties.

% Cone Textile (Pvt) Lid v Ayres and Another 1980 (4) SA 728 (ZA) at 735G-H
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Municipality may be summarised as follows. Mr Grogan contended, for want of
a better expression, that, in attempting to balance the various factors, the
Panellist had done so in a jarring fashion. The colourful term “yo-yoing” was
used in the founding papers. There may be a degree of substance to this
submission. On the other hand, in a polycentric enquiry, given that the factors

concept of "affordabrhty which, at the end of the day, is to bﬁgdetgg’ajaﬂdfby a

..«-:r». S

value judgment. As has often been said, a polycentric enaylry“”ﬁges not lend
itself to judicial intervention. But that does not m?ag that a"gar@?s right to
challenge an exemption ruling should be emgsw‘?’aieﬁ “f@éﬂggaxtent that it is

e

rendered nugatory. If a proper case is madg% out th%a dlscretlon was not

exercise judicially, there will always be E@@Yﬁ“ forfa rev1evsf ing court to intervene.
£ T

However, all things considered, inthist

w atter, de,%plte the eloquent submissions
made, and valiant case mounted, by M’gﬁrogag on behalf of the Municipality,
in the Court's view, the thrﬁﬁ%ﬁd for the ﬁlewmg and setting aside of the
Ruling has clearly not bee“

Costs

[62] Given the c@gozng re“fétlonship between the parties and the issues at stake, in

s

my A yiew% ﬁyﬂﬂg;hé principles of law and fairness, this is not a case where a

e application is dismissed save to the extent set out in paragraph 2 of this
order.

2. Paragraph 78 of the Ruling issued under case number EX/HQ 072301 dated
28 September 2023 is deleted.
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3. There is no order as to costs.
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