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JUDGMENT

DE KOCK, AJ —
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Introduction

.\"

(1] This matter comes before this Court as wl applicaii}éiﬁ:thaeclare clause 18.1 of the
collective agreement' (2023 agreemen:t")i \unlaw_fuiﬁ?. The application is brought in
terms of the provisions of seghrm* 158(1)(a)(fV) and/or section 158(1)(g) and/or
section 158(1)(h) of the Labmr R&Ig%ns Act? (LRA) and on the basis that clause
18.1 is inconsistent with’ (“l;} the appllcable provisions of the Local Government:
Municipal Systems A@t?' (MSA) and’ {ii) the applicant's Employment Practice Policy
(EPP) and |s thus' t’zsnlawiul The application is further brought in terms of the
provisions of the Promotlon of Administrative Justice Act* (PAJA), or on the

prmmp@e dﬂeg@ty

|-s—.

Colleche Aqmﬁ’ment

[2] TIf\erpp#Cant seeks clause 18.1 of the 2023 collective agreement to be declared
«*U untawful. Clause 18.1 of the 2023 agreement reads as follows:

L)
. N

“18. APPOINTMENTS AND PROMOTIONS

! Collective Agreement for the Free State Division of the SALGB 14 July 2023.
2 Act 66 of 1995, as amended.

3 Act 32 of 2000.

4 Act 3 of 2002.



18.1  All appointments into positions that are by their very nature permanent
positions below Sections 54A and 56 shall be on permanent basis except
for the positions that are linked to the term of political office in terms of
S524(1) of the Municipal Structures Act 117 of 1998."

[3] The Court, however, notes that the parties also concluded a collectiv&"ég&ement
in 2016° (2016 agreement), which contains a similar clause 18. 1 a@&e&the wow&ng
slightly differs from the 2023 agreement:

,\'\

“18. APPOINTMENTS/PROMOTIONS N G

18.1  All appointments into positions that are by/?%eir very
positions below Sections 54A and 56 shéfbe on}erm
for the positions that are linked to the term of office of the political office

‘ ture permanent
ent basis except

bearers, sections 54A and 56 m%ag@’s

[4] The relevance of the 2016 agreemeﬁt versug: the 2023 agreement will be
addressed below in relation to the delay m;_l;au,ngwg the application for a declarator
to this Court. The two cIauses aré. ;essentialvly}:t'he same insofar as it requires all
appointments into positiqn‘s"ﬁ&;’a_t a@ehyﬂfww very nature permanent positions shall

be on a permanent basis. .

Nature of the applicat@l ;. V

—

[5] The appllcaﬁf brmgs Ems application in terms of section 158(1)(a)(iv), section
1589%) Vand sectioh 158(1)((h) of the LRA. Section 158(1)(a)(iv) provides that
the LM Col,:xt may make a declaratory order. Section 158(1)(g) provides that
lhéi;abom‘ %ﬂrt may “review any decision taken or any act performed by the State

m th capar:/ty as employer, on such grounds as are permissible in law”. Section
_ 15&{;-1 )(h) provides that the Labour Court may review any decision taken or any act
b L 4 (Eﬁ%rmed by the State in its capacity as employer, on grounds permissible in law.

[6] This Court is satisfied that section 158(1)(a)(iv) read with section 158(1)(g) is
applicable. The conclusion of a collective agreement under the auspices of the

5 Collective Agreement for the Free State Division of the SALGB 27 October 2016.



[7]
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SALGBC is a function provided for in terms of section 23 read with section 31 of
the LRA, and a party has the right to seek review of the provision contained in the

collective agreement on the grounds of legality.

This Court also considers the application in terms of section 158(1)(h), on t):re basis
that SALGA, representing organs of State, concluded a collective agre’m%nt with
IMATU and SAMWU as an act performed by the State in its capacity. a§ emp‘@yer,

BN

£

PAJA review or principle of legality .

[8]

[9]

[10]

ovemé’& byWJA or the
in te@s of PAJA, or

This Court must determine whether the application ig

principle of legality. The applicant brought the agWat ‘
alternatively, on the principle of legality. '

The starting point in determining is t[ﬁ?d}é%initimfgg #administrative action” in

section 1 of PAJA. Section 1 reads as f&g;ﬂows:

,,,,,,,

“1. Definitions

in this Act, unless tm pdﬁk&s& indicates otherwise—"administrative action" means
any decision tgken or w%y fa§ture to take a decision, by—

\.

gai an mgaﬁ of st@é when—

@iy« exermsmg a power in terms of the Constitution or a
' provincial constitution; or
j& R (1)) exercising a public power or performing a public function in

/,7 terms of any legislation; or

D) a natural or juristic person, other than anorgan of state, when
exercising a public power or performing a public function in terms of
an empowering provision,
which adversely affects the rights of any person and which has a direct,
external legal effect, but does not include...”

The exclusions in section 1(b)(aa) to (i) are not relevant and have not been
included above. This Court already found above that SALGA, in concluding the
agreement, performed an act of the State as an employer. The mere fact that



[11]

[12]
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SALGA performed an act of the State, as an employer, does not automatically lead
to the conclusion that the act so performed constitutes “administrative action” in
terms of PAJA. The conclusion of a collective agreement is based on agreement
between parties in a bargaining council founded on an agreement under, %t}é LRA.
Although SALGA represented organs of State, the legal eﬁ@f ’;hlndmg
consequences, and enforceability of such an agreement are sumto the iRA
not PAJA. % )

";\ww_‘_

g :-‘x ::
a B

The Constitutional Court in Association of Mmeworkers and G@nsmt/on Union

....

and Others v Chamber of Mines of South Africa and Oth‘@r.s"‘ (AMﬂU) stated.:

\-. b
‘-‘-rw,év

‘[83] That their exercise of power entaﬁed publlc law consequences does
rative actlon s defined in PAJA. This

not mean that it was “adml_
is because the decision tc conclud§ an agreement that the statute,
upon fulfilment of the condff*ﬁas |t@ecn‘" ied, extends to non-parties,
was not “of am admlnlstratlve nature”. The parties were not
administermg mh@y ‘orslatutory powers; they were agreeing
amongst the@sel\i@s Their agreement had wide-ranging public
conseqagences B&at in concluding it they did not act administratively.
T‘ﬁelr mnm was public, but not administrative, in nature.”

;}_{footnotes omitted).

Bas@don AMQU thls Court finds that concluding the 2023 agreement was not “of

¢an admimstratme nature” and therefore PAJA does not apply. The application must

@e dé&aﬁm‘ﬁed on the principle of legality, which is sufficiently catered for in an
K ""'_:j_‘lcatlon brought under section 158(1)(a)(iv) read with section 158(1)(g) and
ses;ﬁibn 158(1)(h) of the LRA

g The empowering provision for collective agreements is the LRA. The applicant has

conceded that the collective agreement was concluded in terms of the LRA and

6[2017] 38 ILJ 831 (CC); 2017 (3) SA 242 (CC); 2017 (6) BCLR 700 (CC); [2017] 7 BLLR 641 (CC) at
paras 69-70.
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the relevant legislation governing collective agreements is labour legislation and
not PAJA.

Procedural irregularity regarding notice or motion

[14]

[15]

[16]

[17]

The applicant delivered a notice of motion seeking the following relief:

,{ ? ‘-.-:.
"bi\

14.1  That the employment of 265 temporary employees be mjared Tlégal
alternatively void ab origine.

gz A

14.2 That the applicant be exempted from compllance wﬂ\ the.prowsmn of

\ £

clause 18.1 of the 2023 agreement. L '-".-;

14.3 That clause 18.1 of the 2023 agreemehf is lllegai* or VOId ab origine and

must be set aside in respect of its appli awhty to thré applicant.

The founding affidavit contains averments dlrectly supportlng this notice of motion.
The applicant, in paragraph 6.3 ofthe foundmg affidavit, states that the application
is primarily based upon emﬁc)ymem aspects since the applicant’s position is that
of an employer and the: @os@m of several employees will be relevant in the
determination of thig.issue. This averment is directly linked to the relief sought in
the notice of moﬁan in raspect of the 265 employees.

The apphcar@ in para%aph 20, sets out the employees appointed on fixed term
contraﬁs or t 's PO

graduﬁes and ;,nterns The total number of employees so appointed is stated to
&@65 empk)yees The employment of these employees, with the employees’
d@taﬂ’s >be|ng provided as to when they were appointed, how long they have

"‘ly appointed in positions of temporary workers, learners,

bem appointed and what their current status is, is blamed on the insistence or
Me’rference by an erstwhile Mayor, which was done without compliance with the
appllcants EPP (Employment Practice Policy and Recruitment Selection and
Appointment Policy).

In paragraphs 30 to 34, the applicant refers to a compliance order that was issued
on 14 June 2023 by the Regional Secretary, as well as to an arbitration award



[18]

[19]

[20]

1;5?_1]

issued 30 August 2023 following the compliance order not having been complied
with. In paragraph 34 the applicant refers specifically to the 265 temporary
employees who are in a similar position to the six employees that were referred to

in the compliance order and the arbitration award.

In paragraph 35 the applicant seeks an order declaring the decisions ﬁmt led to
the employment of such employees and/or their retention in the appMnts

employment structures to be declared unlawful and to be se! 'aSId gain, this
refers specifically to the relief sought in the Notice of Mmo 7 réd%i"d the

appointments of the 265 employees. The applicant does not seéf&m S paragraph
for clause 18.1 to be declared unlawful but that the wclsmns *that led to the
employment of the 265 employees and/or welr ret@tion %ust be declared

unlawful.

The applicant continues in paragraphlai 36 and 37 to state that the Regional
Secretary was not empowered to |ssue ﬁ’}ﬁ Qomllance order and that both the
compliance order and the aw&l‘d aré null and void. The applicant's contentions in
this regard forms the sub;ectmat&f of ampther application referred by the applicant
to this Court. If the intention of fﬁﬁ appllcant was to declare clause 18.1 unlawful
in this current appllca*tien beforathls Court, it is unclear why the applicant referred
to the compMce bf’ﬂer m the arbitration award other than to find that these
averments am made lnSUpport of the relief sought in the Notice of Motion.

The' @phm at paragraph 53, states that the arbitration award in respect of the

ﬁ.ue_ memers ;Bf IMATU was taken on review to the Labour Court in terms of
sbctlaia 1.45t1 ) of the LRA. No details of this application were provided.

It ls@however important to note that the applicant states in clear terms that this
wpllcatlon focusses on the plight of the applicant and the 265 other temporary
employees In paragraph 54, the applicant states that their position is that they
simply cannot appoint 265 employees to permanent positions due to budgetary
constraints which will hamper the applicant at the time of deposing the founding



[22]

[23]

[24]
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affidavit. Clearly, these averments are directly relevant to the relief sought in the

Notice of Motion regarding the 265 employees.

The applicant, at paragraph 57.7 of the founding affidavit, states that the temporary
employees are either occupying posts which exist on the applicant”s staff
establishment for which posts no job description had been approved yet,@i 3|mp|y
occupy positions which do not exist on the applicant’s staff estam@hment The
Court notes that no details are given as to which of these te{zipérary employees
occupies posts on the staff establishment with no job d@scrmm “and®which
employees occupy position that do not exist on the sta_ffestabﬁshmé%ﬁh:s Court
is therefore asked to simply accept the bare aIIegation\Wi%z no sdﬁorting proof.

In paragraph 57.8 the applicant makes a bare allega‘tlon that some of the
temporary employees might not be ag@oiwfabTa {or ﬁa’rlous reasons, without
identifying what those reasons are. In paragraph 58 the applicant states that the
appointment of these temporary employees mto permanent positions would be in
contravention of the MSA ané the éppllcant s EPP and will thus be unlawful.

-

In paragraph 66 the apphcaat sé%s to have the appointment of the 265 employees
declared as unlawfif and be set astde. This is despite the applicant’s failure to join
these 265 empityees m this appllcatlon and without providing this Court with

P \

details as tq thelr mdﬁl appomtments and their current employment status. In
paragram 68 the a@phcant seeks to have the appointment order of the
commsmm to be set aside. This is despite the applicant already having
'mstltuted sepmte legal proceedings regarding the compliance order and the
arbltrm award In paragraph 78 the applicants states that the impact on the
budget of the applicant, should clause 18.1 not be set aside for the applicant, would
bg«msurmountable for the applicant.

The above are just some averments made in the founding affidavit in support of
the Notice of Motion. IMATU and SAMWU were required to file opposing affidavits
in response to the relief sought in the Notice of Motion and the founding affidavit,
which they did. At no stage before the opposing affidavits were delivered did the



9

applicant indicate that the wrong Notice of Motion was used and there was no
attempt made to seek leave of this Court, in the absence of reaching an agreement
with IMATU and SAMWU, to amend the Notice of Motion.

[26] IMATU, in their opposing affidavit, raised various points in limine. IMATU refers in
specific to prayer 1 of the Notice of Motion, which seeks to declare the Woyment
of 265 unidentified employees to be illegal, alternatively void ab,@ag/ne ITW\TU
states that these 265 employees are not identified anywhere, pérare ﬁaey CIted\as
respondents. In respect of prayer 2, wherein the appllcarﬁ see‘k(*én e)(emptlon
from a provision in a collective agreement, IMATU states that @Ctl 30(1)(k) of
the LRA provides for applications for exemptlons ln %rms of the bargaining
council's constitution, and that section 24 of the collectw& agreement sets out the
exemption procedure. The Labour Court accor@ﬂg to IMATU s contentions, lacks
jurisdiction in respect of prayer 2. 4 _ - 4

[27] In respect of prayer 3, which is that the ap%cagt seeks an order declaring clause
18.1 of the collective agreemaent to be illegal or void ab origine only in respect of
the applicant, IMATU sta;es matﬁ?e setting aside of clause 18.1 cannot be applied
only to the apphcant as it vmuld a«pply to all entities in local government, none of
whom are c:ted or Jmm ,;:)

[28] SAMWU sm%rly dell\mred an opposmg affidavit and took issue with the Notice of
Motlom WM takes serlous issue with the first prayer, which involves an order
bemg:epugﬁﬁ%t the employment of 265 temporary employees be declared illegal,

,galternatmhly pemg void ab origine. SAMWU takes issue with the fact that the
empla% Were not identified and that they were accordingly not joined and cited.
SM/IWU also takes issue that no case has been made out at all for the declaratory

£ N

rekef that the applicant seeks in respect of the 265 employees.

“...'_“_,-\,g.

[29] “SAMWU raised similar concerns to that of IMATU in respect of the second prayer
contained in the Notice of Motion, i.e., regarding the relief sought that the applicant
be exempted from compliance with clause 18.1. SAMWU again raised similar
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concerns regarding prayer 3 wherein the applicant seeks relief in respect of its
applicability only in respect of the applicant.

[30] The applicant, faced with these various challenges raised in the opposing affidavits
of IMATU and SAMWU, delivered a replying affidavit wherein the app )gant in
essence, unilaterally attempts to amend the Notice of Motion initially de__' ver

basis of doing this in the replying affidavit, according to the applloant is th% the
applicant only realised after receiving the two respective oppetsing a@dawts that
the incorrect Notice of Motion was delivered. The alleged c@ect Maf' ice of Motion
that should have been issued was an amended Ngtlce of"{alotlom which the

"Ict

applicant attached to the replying affidavit. Y,

A .,‘_

[31] This Court must therefore address two issues ansmg from the replying affidavit.
The first issue is whether the applicant waﬁbvved mamwd its Notice of Motion in
a replying affidavit in the absence of @reemen‘t havmg been reached with the
opposing parties and filing an amended; No%e of Motion and absence an
agreement, without the leave of this Court. Thivs“Court was at no stage approached
with an application for |%V.é\\i?§b amerad’ the Notice of Motion. The second issue,
should the first issue be ﬁaﬁ;!&pwe‘mﬁ in the affirmative, is whether the applicant’s
explanation of dehvemg the wr@ng Notice of Motion is acceptable to this Court.

-

[32] This Court, v@thout hesi%atlon rejects the allegation that the wrong Notice of Motion
was dg d This is 8o given the contents of the founding affidavit, which speaks
dlrebﬁ&to%@hef sought in the Notice of Motion. If the wrong Notice of Motion

.fwas de‘lﬁéered,/fhere is no explanation why the founding affidavit addresses the

mmpéan@eﬁrder the arbitration award, and the reference to the 265 employees.
Tf'& Notlce of Motion was delivered, supported by a founding affidavit and the

e,

% aBgH"cant is bound to the Notice of Motion filed in the absence of having sought

Lileave to amend the Notice of Motion, and thereafter having delivered an amended

Notice of Motion.

[33] An applicant in motion proceedings is not entitled to raise new grounds in its

replying affidavit, or to amend a Notice of Motion already delivered without seeking
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[35]

[36]
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leave of this Court to do so. The applicant, having realised the many shortcomings
in the initial Notice of Motion, simply abandoned two of its prayers and in respect
of the third prayer, unilaterally amends the prayer from seeking relief only in
respect of the applicant to now seeking a declarator that clause 18.1 is unlawful.
In other words, the initial pleaded prayer 3 is amended in the replying afﬁéawt

y N
The applicant is not allowed to amend the initial relief sought by de;wery&.@f a
replying affidavit. The applicant is bound to its initial Notice of Mgtion, a support%d
by the founding affidavit. The fact that the applicant has ab@q\dm@d prayeM and
2 is indicative of the applicant realising that the rellefﬁought vﬁés no§*§usta|nable
for obvious reasons, as addressed by IMATU and SAMWU Th its opposing
affidavits. The Court therefore finds that, msofar as prayaﬂ oft t‘he notice of motion
is concerned, the application is defective due tsa the 265 employees not having
been joined as respondent parties, and ghe appllcam’s ﬁallure to provide this Court
with the necessary facts to determme prayer 1 In respect of prayer 2, the
application cannot be determined as the #sue of seeking an exemption is

specifically provided for in thﬁ LRA"-.and in the constitution of the SALGBC.

The only relief that remam& &S whether clause 18.1 should be declared unlawful
only in respect of ‘m apph%nt ‘This Court accepts IMATU and SAMWU's
opposition to. guch r%ef’ %%s Court is not empowered to declare clause 18.1
unlawful only’ Jn respect of the applicant. Clause 18.1 is either unlawful in its
entlrety Oﬁ jt IS mat 'f"he applicant, in any event, as already found above is not

entntleﬁ:tﬁ,char@e the relief that they are seeking in a replying affidavit.

//

"m any»e'ﬁe.nt" even if this Court was to allow the amendment of a Notice of Motion

in a replylng affidavit, the applicant would face a further diffi iculty in respect of
a§§Jﬁg this Court to declare clause 18.1 unlawful in the absence of all other

{%tmicipalities having been cited and/or joined to these proceedings. This Court is

unable to grant such an order. All municipalities affected by clause 18.1 must be
allowed an opportunity to either support or oppose an application to declare clause
18.1 unlawful. This Court must accept that SALGA had a mandate to conclude the
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2016 and the 2023 agreements, but this does not mean that the lawfulness of
clause 18.1 can be determined only by those parties who signed the 2023

agreement.

SALGA has not opposed this application. However, this does not m%n that
SALGA agreed, as the bargaining agent of all municipalities, that the, mncatlon
can be applied to all municipalities and not only to the applicant, as ger the ?&tlce
of Motion. At the time that the replying affidavit was filed, pleadmgs» closed aﬁd
SALGA was never afforded an opportunity to respom tti ﬁe atfe-mpted
amendment of prayer 3 in the replying affidavit. The q&empt tb’%me@ the Notice
of Motion, and in specific prayer 3 thereof, in the replyT@afr d%lt constitutes a
serious procedural irregularity and if accepted, W|II resyit ln'ﬁbth SALGBC and
SALGA being bound by relief sought after Ihe fm and n@ at the commencement
of the application insofar as clause 18.1; Eé to be decifmed unlawful in respect of all

municipalities and not only the appllcanf.,

The application, for this reasﬁﬁ alone must fall The applicant, belng bound to the
relief sought in the Notice of M@ﬁm’f “8’pot entitled to a declaratory order that is
only applicable to the applicant, aﬁﬁ'glready found above. This Court therefore does
not accept the applicant's atteghpt‘ to amend its Notice of Motion in its replying
affidavit. /, g

b

'_a‘ﬁpreiuﬁée to the 265 unidentified employees

The ioinder

[39]

[40] %

An md@ender@ threshold issue that independently warrants dismissal is the
"\hpp"a@ants “fafﬁure to join the 265 temporary employees who are directly and
s&bﬁantlaﬂy affected by the relief sought in the Notice of Motion. This defect

op%ates on two levels: procedural and substantive.

;Procedurally, the applicant seeks an order in prayer 1 declaring the employment
of 265 temporary employees as illegal, alternatively void ab origine. Yet these 265
employees have not been identified, nor cited as respondents. They were not
afforded an opportunity to present evidence, make submissions, or challenge the
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[42]

\ )

~what manner. It renders the application incapable of disposal without causing
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characterisation of their employment status. This is a fundamental procedural

irregularity.

Substantively, any declaration that clause 18.1 is unlawful (whether general or
specific to the applicant) has direct and immediate consequences for these 265
employees’ employment status and security. According to the apphcms own
founding affidavit, if clause 18.1 is declared unlawful, the appllcant woa%i be
relieved of the obligation to permanently appoint these employgés Thefdeclaratldn
sought would thus potentially terminate or materially aﬁar fﬁaﬁe’ emrﬂbyees
employment status and their contractual right to fair IaJaour pra‘@lce \» b

In such circumstances, these 265 employees haw@a diig t‘aa};d._\%gibstantial interest

in the outcome and must be joined to afford pro@dural faitpess. The applicant has

failed to provide:

42.1 |dentification details.

42.2 Appointment dates.

42.3 Contract durations.

42 .4 Current/ ﬁ@p‘[oymnt sta%us.

S,

42.5 Whlch employe&s occupy posts within the staff establishment versus
;ﬁut’Sﬁde mgm establishment.

Mch/,@mployees might be “genuinely temporary” versus potentially

Tﬁé'failure to join the 265 employees prevents this Court from undertaking a proper
ﬁSessment of which, if any, of the 265 employees would be prejudiced and in

substantial and unquantifiable prejudice to right-holders who have had no

opportunity to participate.
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[45]

Legal Principles on Delay
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Furthermore, the existence of 265 unidentified temporary employees suggests
potential systemic non-compliance with labour legislation and the MSA, which

reinforces the necessity for proper identification and joinder.

Accordingly, this Court finds that the failure to join the 265 temporary q&ployees
constitutes an independent and fatal defect requiring the apphCﬂtIOﬁ‘ @ be

dismissed.

[46]

[47]

[48]

The applicant faces further insurmountable dlfﬁcultles“ﬁ thls a“&hcatlon South
African administrative and procedural law re@gnlses thaé abplications to the
Courts are subject to a principle of reasonablemss regaﬁdlng temporal proximity
to the events in question. While the LRA farescnbes 5@@( ic timeframes for certain
applications (such as the six-week wmde)w for seﬁon 145 reviews), the LRA does
not expressly prescribe a tlmef;ame for apﬁ:kaaﬁons under section 158(1)(a)(iv),
section 158(1)(g) and sectloﬁ’158( )(h) of the LRA.

G
In the absence of an exmess/%atutow timeframe, the common law principle
applies that such apphcatlons must be brought within a reasonable time. This
principle is ro&ed n the ne@d for finality, the prevention of prejudice through
delayed Iltlgaﬁon and F&spect for the temporal architecture of the statutory dispute

resolu&aﬂ ??arﬁ%ggr@ ;

ln Assoa%ted Instltut/ons Pension Fund v Van Zyl and Others?, the Supreme Court
@f A’ﬁpgal he%d as follows:

% “...Since PAJA only came into operation on 30 November 2000 the limitation of
180 days in s 7(1) does not apply to these proceedings. The validity of the defence
of unreasonable delay must therefore be considered with reference to common-
law principles. It is a longstanding rule that courts have the power, as part of their
inherent jurisdiction to regulate their own proceedings, to refuse a review
application if the aggrieved party had been guilty of unreasonable delay in initiating

72005 (2) SA 302; [2004] 4All SA 133 (SCA).
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the proceedings. The effect is that, in a sense, delay would “validate” the invalid
administrative action... The raison d’étre of the rule is said to be twofold. First, the
failure to bring a review within a reasonable time may cause prejudice to the
respondent. Secondly, there is a public interest element in the fi lity of

administrative decisions and the exercise of administrative functions. .~ _

Esiigation u% 0

decisions of this Court. They are the Wolgroeiers case and S@&sokqﬁéag Busdlens

(Edms) Bpk v Voorsitter, Nasionale Vervoerkommissie, eﬁz n A@er 1986 (2) SA

57 (A). As appears from these two cases and the humerous\;gems%ns in which

they have been followed, application of the rule 4'e s cog8ideration of two
y pp _ &% @

guestions: : ‘cﬂ

..The scope and content of the rule has been the subject of yg""

(a) Was there an unreasonable del_a:;é?f
(b) If so, should the delay in all the @;¢umstaa§es be condoned?

(See Wolgroeiers at 395}»@ )

f o
..The reasonablenws oxr yﬁreasonableness of a delay is entirely dependent on

the facts andgclrcumstames ﬂ@any particular case... The investigation into the
reasonableness &the dew has nothing to do with the Court's discretion. It is an
lnvestlgﬁtlon into the fé@ts of the matter in order to determine whether, in all the
cwcumg&ances of that case, the delay was reasonable. Though this question does
vynmpiima vam ﬁgﬁgment it is not to be equated with the judicial discretion involved
R m wé neﬁ question, if it arises, namely whether a delay which has been found to

. bemrmonable should be condoned...

_ [49] TEQ/ngh ‘Court in Enoch Mgijima Local Municipality and Another v Dingani and
Anoﬂver In re: Enoch Mgijima Local Municipality and Another v Dayi: In re: Enoch
=N {rfglﬂma Local Municipality and Another v Sighaza® held as follows:

8[2020] ZAECGHC 42; [2020] 3 All SA 135 (ECG) at para 111 and 112.
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‘[111] The legal position on delay has been explained a number of times by our
courts. Relevantly for this matter in light of its peculiar facts, the
Constitutional Court had this to say in Gijima Holdings:

‘Khumalo also says that courts have a ‘discretion to overlook a de&y Here

is what we said;

‘(A) court should be slow to allow procedural obstaclﬁs to pﬁevent |t ﬁwm
looking into a challenge to the lawfulness of an gxerc&e afptm power.
But that does not mean that the Constitution has dlsgensa& with the basic
procedural requirement that review proceed“nws are to‘h@ brought without
undue delay or with a court’s dISCI'etIOB fo mld’éka deify

Tasima explained that this dlscretlon wmould not be exercised lightly:

‘While a court should be sldw to allowg procedural obstacles to prevent it
from looking into a challenge ‘to the l@wfulness of an exercise of public
power, it is equally & feature of the rule of law that undue delay should not
be tolerated. Delay can pxejudlce the respondent, weaken the ability of a
court to consmer th@ ments of a review, and undermine the public interest
in brln@ng certaﬂy aﬁd finality to administrative action. A court should
therefore e%hlblt v@lance consideration and propriety before overlooking
a late revxew ?eactlve or otherwise.’

y ;'-'»'- “J.;:.\.‘\‘ ﬁr;)m thls, we see that no discretion can be exercised in the air. If we are

N /‘,» o exercnse a discretion to overlook the inordinate delay in this matter, there
\“"‘:__x.‘ mst be basis for us to do so. That basis may be gleaned from facts placed
e ,,, * before us by the parties or objectively available factors. We see no possible

basis for the exercise of the discretion here. That should be the end of the

Y matter.”

[50] 1;1 Weltevrede Kwekery (Pty) Ltd v Commission for Conciliation, Mediation and
Arbitration and others® (Weltevrede) the Labour Court held as follows regarding

what time frame would be regarded as “within a reasonable time’:

¥(2006) 27 ILJ 182 (LC) at paras 4-6.
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“4. The applicant submits that no application for condonation is required and the
review was launched within a reasonable time. It was pointed out to Mr Kantor for
the applicant that prior to the 2002 amendment of the LRA, the case law had
equated the standard of a reasonable period for delivering an applicatiogﬁreview
in terms of s158(1)(g) to the same standard as set for the review»é?pﬁ‘bitration
awards in terms of 5145 of the LRA, i.e. six weeks ( Rustenberg Platmum %es
Ltd v Monnapula & others [2003] 9 B LLR 909 LC at para 34 ﬁage 934 Ruugro?% v
Foschini (Pty) Ltd & another (1999) 20 ILJ 1284 LC at 12!81 pm %6'—’223

5. The 2002 amendment to s158(1)(g) gave effect@o the pra&ce fkat had been
established through the case law. Mr Kantcz,r pers@t@d thatzﬁﬁwe reference to
"subject to section 145" in s158(1)(g) was m the gro*i,hds‘%’f review and not the
time limit. | disagree. There is nothlng in the wmrdmg of #158(1)(g) that lends itself

to such a qualification.

6. The review should have been launghed wuthm six weeks from 17 August 2004.
It was launched more thatz»m months léte;f’r hat is not within a reasonable time,
even on the appllcan,t% versx@ﬂ The applicant was aware of and could have
acquainted itself of a% the mformatlon relevant for this application when it received
the condonatngn rulmg %erezs therefore, no reasonable explanation that can be
distilled from theﬂeadmgs for such a long period of delay.

The Labour Court in SACCA WU obo Manzana and others v Pick ‘n Pay, Kimberley
and omer%“w (SACCAWU) also held a reasonable time to be about six weeks. In
POMQU b{Jo }'lmla v M.A Nozigqwaba and Others?’ the Court held as follows:

,\

‘No wﬁe per|od is set by the LRA within which applications in terms of section

158‘(1)(9) must be lodged but decisions such as SACCAWU obo Manzana and
. Others v Pick ‘n Pay, Kimberley and Others and Weltevrede Kwekery (Pty) Ltd v

CCMA and Others state that such an application should be launched with a
reasonable time and that the six week time period set for applications in terms of

section 145 constitutes a guideline in this regard.’ (footnotes omitted).

0[2003] 10 BLLR 1065 (LC) at paras 14-5.
" Case No: JR773/2014 heard on 18 December 2014 and judgment delivered on 13 February 2015 at
para 5.
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The Constitutional Court in Khumalo and Another v Member of the Executive

Council for Education: KwaZulu Natal’? referred to the judgments of the Labour

Court in Weltevrede and SACCAWU stating that in some instances, in the context
of the LRA, the Courts have held a reasonable time to be about six weegs The

Court, however, went further and held as follows: y '51~m

(' .:'-’ \{ T__. N
- i

“[43] Previously, section 39 of the PSA stipulated a 12-mont§§;'es@iption:%d

[44]

[45]

in which a claimant could bring an action agamst the siate‘!{xvmy act or
omission made in terms of the Act. The time wés. subsequently
repealed by section 2(1) of the Institution @tLegaI F’mceé"&hgs Against
Certain Organs of State Act (Repeahng MAt‘a&geleva@it times, the PSA
thus prescribed no time limits for revpews of cd‘miuct |n ‘terms of the Act.

But what do we make of thefiégfs'lattii'e‘s degision to remove these time
limits? Does this mean that Iltxgants arefiot constrained by any requirement
to act timeously? In my view, ‘tﬁe Legiglature’s decision to remove the 12-
month prescription perrqd opens the actions of public functionaries in terms
of the PSA to angomg scmtmy and transparency. Bearing in mind the
purpose of t’h@ Repeahng Act the repeal of section 39 allows that an
apphcam cannoi @utomatlcally be non-suited on the basis of a delay.
eieﬁs |t L& a long-standing rule that a legality review must be

A

’fﬁmltlated Without undue delay and that courts have the power (as part of

%Ir mheéent jurisdiction to regulate their own proceedings) to refuse a
mvieviﬁppllcatlon in the face of an undue delay in initiating proceedings or
to overlook the delay. This discretion is not open-ended and must be
informed by the values of the Constitution. However, because there are no
express, legislated time periods in which the MEC was required to bring
her application, there is no requirement that a formal application for

condonation needs to have been brought.

In the previous section it was explained that the rule of law is a founding
value of the Constitution, and that state functionaries are enjoined to uphold
and protect it, inter alia by seeking the redress of their departments’

12[2013] ZACC 49; (2014) 35 ILJ 613 (CC) at para 42 and fn 26.
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unlawful decisions. Because of these fundamental commitments, a court
should be slow to allow procedural obstacles to prevent it from looking into
a challenge to the lawfulness of an exercise of public power. But that does
not mean that the Constitution has dispensed with the basic procedural
requirement that review proceedings are to be brought without undr;e delay

or with a court’s discretion to overlook a delay.

Section 237 of the Constitution provides: . m?gsb

“All constitutional obligations must be performeﬁ dlllM_..éﬁWithout
delay.” '

e of ’%eou@ compllance with

Section 237 acknowledges the stgnl,__._,
constitutional prescripts. It elevates: expedltloﬁi and dlllgent compliance
with constitutional duties to an obi;ga%n |n |tseff The principle is thus a

Sl ,./r

requirement of legality.

This requirement is based on soufﬁ judicial policy that includes an
understanding oﬂﬁe ﬁfong public interest in both certainty and fi inality.
People may_ bawth@‘

s on the assumption of the lawfulness of a
particular decfswn am the undomg of the decision threatens a myriad of

consequﬁnt actiorr&

i ;n addlt“w;, |t is |mportant to understand that the passage of a considerable
"\&ngth of ﬁme may weaken the ability of a court to assess an instance of

Iress on the facts. The clarity and accuracy of decision-makers’

memories are bound to decline with time. Documents and evidence may

be lost, or destroyed when no longer required to be kept in archives. Thus

the very purpose of a court undertaking the review is potentially
undermined where, at the cause of a lengthy delay, its ability to evaluate
fully an allegation of illegality is impaired.” (footnotes omitted)

[53] Based on the aforesaid, this Court is of the view that the six week period set for

applications in terms of section 145 constitutes a guideline in determining whether

the application was brought within a reasonable time with some flexibility based on

the circumstances of each case.
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It is therefore clear that there is a dual enquiry into the delay of a party to bring an
application in terms of section 158(1)(a)(iv) and/or section 158(1)(g) and/or section
158(1)(h) of the LRA. As to what is reasonable entails a factual enquiry up.éﬂ which
a value judgment is made to the relevant circumstances, including any éxpﬁnatlon

given for the delay.?® The Court exercises a judicial discretion in : eci

an unreasonable delay should be condoned. In doing so, the Gﬁqr’c on

the relevant circumstances, including any explanation, but a&o two reasons
for the ‘delay rule’ viz. the prejudice caused to the @her part‘y, anH’ the public
interest in achieving finality and certainty regardmgﬁmm&:mg 9’f administrative
decisions and the performance of admlnlstratlvé funct|on$ 14

The assessment of "reasonableness": i:eqmres a h@fﬂr&tlc consideration of; the
length and degree of delay; the explanation offe(e;d for the delay; prejudice to the
respondents, the prospects otwcess on' ihé;“merits the broader interests of
justice, including the need fwvﬁnallty and respect for concluded legal proceedings.
No single factor is determmatf\:e rather the Court must weigh them together.

The above principles: must be applied to the matter at hand, as set out in the

paragraphs t}a&[ follove.

@ application?

[57]

Havmg fnund ’tﬁat the application was correctly brought in terms of section
h{é%&kﬂé&(’g)(ﬁw} Fead with section 158(1)(g) and/or section 158(1)(h) of the LRA, and
tl’é«t‘ e aﬁpllcatlon must be considered as a legality review rather than a PAJA
revigw this Court is required to determine whether there was a delay in bringing
kt}e appllcatlon If so, whether the application was brought within a reasonable
penod. This is so because section 138(1)(a)(iv), section 158(1)(g) and section

13 Cora Hoexter and Glenn Penfold, Administrative Law in South Africa (Juta, 3ed, reprinted 2022) at 721.
See, too, Setsokosane Busdiens (Edms) Bpk v Voorsitter, Nasionale Vervoerkommissie, en 'n

Ander 1986 (2) SA 57 (A) at 75C-E; [1985] ZASCA 121: and, more recently, Madikizela-Mandela v
Executors, Estate Late Mandela and others 2018 (4) SA 86 (SCA); [2018] 1 All SA 669 (SCA) at para 10.
4 Ggwetha v Transkei Development Corporation Ltd and Others 2006 (2) SA 603 (SCA); [2006] 3 All SA
245 (SCA) at 612E-613A.
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158(1)(h) do not provide for a time limit in which such applications must be brought,
hence the requirement that it must be done within a reasonable time.

The applicant’s case, relying on PAJA, is that the application was brought within
the prescribed 180 day-period provided for in section 7(1) of PAJA, altematlvely
that it was brought within a reasonable time insofar as the legality. mele is
applicable. This Court has already rejected the applicant’s rehanc,e,en. PAJA\ Xhis
Court is, however, satisfied that bringing an application bqﬁd oi‘ﬁhe Iegafﬁy
Wigdde thatlt was

s
LY

brought within a reasonable time. o N

& -

principle within a period of 180 days would be sufficient t6; co":'

The applicant, however, faces a further dlfﬂculty ﬁega‘r‘émg &eur sumeSS|ons that
the application was brought within a reasor%able tlme"" based on the legality
principle. In the absence of the 2016 agféemeng thls Court would have been
satisfied that there was no undue delay and that the appllcatlon was brought within

a reasonable time from the concluswn of mzm agreement.

However, the 2023 agreen%ant cm;;t,be considered in isolation in considering
whether there was an unﬂue"a«g’:unreasbnable delay in bringing this application
seeking to declare eﬁuse 18.1.0of the 2023 agreement unlawful. As stated above,

the 2016 coliective @qr&ement contained the same or similar clause 18.1 of the

2023 agreen%ént which, prescrlbed that all appointments into positions that are by
their v%mtumpemwﬁent positions shall be on permanent basis. The very same
clau“g;a, wa@.,ﬂ%efore In operation since 2016. This Court is now asked to declare

the safﬁ%clauﬁe in the 2023 agreement as unlawful. This could have disastrous
‘mnsmnces to the parties and their constituents because, by implication, clause

18, 1 of the 2016 agreement would also be unlawful should this Court find the 2023
ageeement unlawful.

.;r/

[61]

" There is no evidence before this Court as to what the impact of declaring clause
18.1 of the 2023 agreement unlawful would be when by implication clause 18.1 of
the 2016 agreement would also have been unlawful. This is not an issue that this
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Court is required to determine, but it is an issue that must be considered within the
context of whether the application was brought within a reasonable time.

[62] The applicant was aware, or ought reasonably have been aware of the 2016

agreement and despite its existence, the applicant failed to challenge the
lawfuiness of clause 18.1 of the 2018 agresment, which was In ex) e from

2016 to 2023 when the 2023 agreement was concluded. In fact, the depot‘fé%o
the founding affidavit concedes that clause 18 has the sam e Af As the older
clause 18 which applied during the previous years when thé col five agr%ement

was signed and enforced to certain extents. In other Wwds “#pe alleged
unlawfuiness of clause 18.1 of the 2016 agreement wasg, alreadg effective, and
probably implemented by all municipalities for spme sevm years prior to the 2023

agreement.

[63] The applicant fails to explain why, if thw genuifiély believed that clause 18.1 is
unlawful, they did not challenge the 20{§ agfgement and why they failed to
challenge the extension of thze 2046 agreement, which came to an end in June
2020 and was extended, to me end of June 2023. The applicant waited until 11
January 2024 to bnng thls a@pllwﬂon over seven years after clause 18.1 of the
2016 agreement was ggreed L@on and implemented, in the Local Government

Sector. e

[64] lnsofap«% the deponent states that the applicant was informed of the 2023
nat’*on ﬁl’ about 20 July 2023, there is a deafening silence as to why the

x&pphcanﬁE only’acted upon becoming aware of the 2023 agreement seeking to
declam me‘t/ery same clause that has been in existence since 2016 as unlawful.
Tm Courtis unable to conclude, based on the evidence before this Court, that the
apgﬁcant was not aware of the 2016 agreement and the extension of that
agreement in 2020. The applicant's argument that the application was brought
within a reasonable time, citing becoming aware of the 2023 agreement on or
about 20 July 2023, is therefore rejected by this Court. If the applicant wished to
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challenge the lawfulness of clause 18.1, they ought to have done so in 2016 when

the agreement was concluded and implemented.

The 2023 agreement, insofar as clause 18.1 is concerned, did not create a new
obligation on the applicant, as the very same clause was already bindingson the.
applicant since 2016. Bringing this application on 11 January 2024 c;ﬂ{herefore.
not be held to have been brought within a reasonable time from th@ date tha?t the
applicant was aware, or became aware, of the provisions of clause 18 1 »

The applicant concedes in their founding affidavit that the 2@&3 ég;eement was
concluded under the auspices of the SALGBC and as auch in te%ms of the LRA.

The same applies to the 2016 agreement, and ﬁw emmn of the 2016
agreement, in June 2020, to the end of June 2023.

The applicant faces another hurdle in Bﬁﬁging th,;s é‘pbﬁéation and relying on the
2023 agreement. The deponent to the 1E&iﬁwnding 5-’afﬁdavit refers to a compliance
order issued by the regional sec;’éiary of thé "S;ﬂi’;G,BC on 14 June 2023. This Court
notes that this compllance mer iS @hallenged in a separate application before this
Court. This Court cannot t%,refme entertaln the issue in this application. However, ‘
insofar as the dement rel?% on”the compliance order issued, it is critically
important to nete E’tat ﬁ%e comphance order was issued in accordance with the
2016 agreement and :a‘ot in accordance with the 2023 agreement. The 2023
agreement, has _no_t/b;één concluded, and implemented, at the time when the
con@énc&"ﬁcﬁer"\/vaé issued on 14 June 2023. On the applicant’s own version,

the 2023, mgrg@;nent was only concluded on 20 July 2023, more than a month after
ﬁ;e cmugmce order was issued on 14 June 2023. In any event, the compliance

or@er states very clearly that the compliance order is issued in terms of the 2016

aggeement This clearly supports the Court’s finding above that the application was

A '--'_jy-‘_;not brought within a reasonable time, as the application was brought into action

(68]

following the compliance order issued in terms of the 2016 agreement.

The Court considered the question whether the compliance order was the trigger

of this application. Although the application may have been triggered by the
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compliance order of June 2023, it does not mean that the applicant was not aware
of clause 18.1 in the 2016 agreement and that such clause would have created
obligations on the applicant since 2016. Instead, it appears that despite clause
18.1 being in existence since 2016, the applicant abused the fixed term

P
P

. section

employment of staff in direct contradiction with the collective agreemer
198B and the MSA. It is not sufficient for the applicant to rely on thee*'fébn%liance
order, seeking to enforce the collective agreement, in avmdx)g &e delaf,( in
challenging clause 18.1. This Court is further not privy to ewdemee w!%mer there
was previous compliance orders issued in terms of claus@\18 $ and W||| not
speculate that June 2023 was the first time that there" ngas an aﬂ*empt to enforce
clause 18.1 of the collective agreement. e

The applicant, in this Court’s view, purposefullY’&hose to 'iirgue the “delay” in this
application by relying on the 2023 agr@ement and ®ét on the compliance order
being the trigger that led to this apphcatf@a and mrposefully failed to explain why
they failed to address the delay based on%QMG agreement. The reasons for
this are obvious, as the 2023 agreement convenlently provided a basis to argue
that the application was’@aught wnthm a reasonable time. Be that as it may, this
Court already rejected the reﬁ%,nce on the 2023 agreement as a basis to support
their contentlon m th&apphc&t‘lon was brought within a reasonable time.

Accordmgly %ﬁe Court ﬁ:nds that the delay in bringing this application constitutes a
furthaf grogmd on which the application must fail.

Overa&agglav a@lvs& ’MuItIDIe measurements all support dismissal

[71]

‘* g i-y'"-"-‘ - 4
Th;$ Courlf must explicitly address the timing of this application by reference to
muﬁi}ple potential measurement points. The first measurement point is that the

_@pplicant had knowledge of clause 18.1 in July 2016 when the collective

agreement was concluded. The application was filed on 11 January 2024,
approximately eight years after clause 18.1 became legally binding on the
applicant. This delay is manifestly unreasonable.
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The second measurement point is the extension of the 2016 agreement in June
2020. This application was filed approximately three and a half years after the 2016
agreement was extended. This constitutes a substantially excessive delay.

The third measurement point is from 20 July 2023 when the 2023 agreemant was
concluded. The application was filed approximately six months aftef“iﬁge 2023
agreement was concluded. While the six months alone might fall wutmn reasoviaple

bounds, this measurement is improper because the 2023 agreement ls not a fresh

‘wrong”; it merely continued the 2016 obligation.

The fourth measurement point is the arbitration award:?%sued on@p Aﬁgust 2023.
According to the applicant, the award was chaneﬁmd Q’r a separate review
application in terms of section 145(1). This a@llcatlon was filed on 11 January
2024. This Court has not been informed o;f the prbgess@f*the section 145-review.

On any measurement used, the appllcaﬁon falls eutsnde the zone of reasonable
temporal proximity. Even the m@@charltable measurement, being from the 2023
agreement, six months is mpropeF because the 2023 agreement is not a fresh
“‘wrong”. The most relevarit mémurements from 2016, from the 2020 extension,

or from the award deadline all demnstrate substantial delay.

This Court th@refore Fmds that the application was not brought within a reasonable

v
time. N -

Interests of" mstwe ba!g;cmq legality and finality

[77]

The Oansﬂﬁ;ﬁonal Court in Khumalo recognised that while Courts should be slow
td Qﬁ’ow procedural obstacles to prevent examination of alleged unlawfulness, this
do_e@ not mean the Constitution has dispensed with the requirement that review

"‘Tf.‘_»tﬁ?-c'iceedings be brought without undue delay. This Court must exercise its

"discretion in deciding whether the interests of justice favour overlooking the

substantial delay.
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There are several considerations operating against exercising discretion on the
applicant's favour. The first critical consideration is the prejudice to the
respondents, and more specifically the SALGBC and SALGA should this Court
allow the applicant’s attempt to amend the relief it seeks in the replying affidavit.
Insofar as this Court must consider the application based on the Notice of 'Motion
the Court already found that an application seeking for unlawfulness ori:iy mygspect
65 unldenﬁed

temporary employees who have not been joined, and also thé faxlure_;mjom other

of the applicant is not allowed. There is also the prejudice to the

municipalities. .. N
% ‘uﬁ")

If this application is entertained despite the delay, these 2‘@5 temp@fary employees
face an uncertain position, and their employment statﬁs cotild be retroactively
destabilised in the absence of them having been J«omed orwglven the opportunity to
participate. The delay has compounde;i prejudlce to'these 265 employees who
potentially have been employed, on a tempgary b@Sls, for years.

Another crucial considerat[qaﬁ’fé thie requirement for finality and certainty. The
applicant has operated underc@use:!@1 since the 2016 agreement without a
challenge. Other municipalities baflgntially might have relied on clause 18.1 in good
faith for the same peﬁ@d A belated declaration would unravel expectations across
the entire Frm Stata) Locai government sector. The public interest in certainty is
substantlal %

A flmiher wﬁ@dé‘réﬁgn is that the applicant’s actions are reactive rather than
{Qrmmpleé opp%ltlon Had clause 18.1 been manifestly unlawful, the applicant’s
sﬂen,ee im; ‘seven years is difficult to reconcile with commitment to legality.
Mwlhsatlon only after enforcement action suggests strategic litigation motivated

bly\pudgetary constraints rather than a principled legal challenge.

A further consideration is that the applicant had prescribed procedures available
and deliberately bypassed them. A Court should not reward this non-compliance

by entertaining a belated application. This undermines respect for the LRA’s



[83]

[84]

[85]

27

temporal and procedural architecture. The Court in any event notes that the

arbitration award has been taken on review in terms of section 145(1).

It is this Court's finding that the interests of justice do not favour overlooking the
delay. The applicant cannot take shelter in constitutional values regarding legality
reviews when the applicant has itself engaged in deliberate procmal non-
compliance and delays. This is not a case where an applicant acted reasoﬁably
and promptly but was caught by the passage of time. It is ratheféwa case where the
applicant had multiple timely and/or alternative remedies avmlabfq‘ %nd ele(‘fted not
to pursue them. xe;;},

To overlook the delay would incentivise parties tp prﬂss pmsmbed procedures,
allow deadlines to pass, and resort to delayed dieclaratory actions when strategic
interests align. This would undermine tbe ternponai arcl‘u’tecture of the LRA and
weaken the finality of disputes required m labour mlatlons.

Accordingly, the interest of ju/s{@‘i’bé';ﬁavour m'éfﬁféining the delay requirement as a

procedural constraint. The @Iica&hnmqyst fail on this ground.

A

Substantive analysis whether claus&_-sv-? unlawful?

[86]

. [87]

h
R

Notwﬂhstandw@fheﬂour%s fi ndmgs on delay, joinder and procedural irregularities
with the Not%z:e of Mo%n and in deference to the principle that Courts should
examing ﬁﬁegw unlamulness this Court will address the applicant’s substantive
case- fega&ﬁng clause 18.1’s lawfulness. This analysis provides guidance in an

«:;\fw;tempt to claﬁiy legal principles regarding the alleged unlawfulness of clause 18.1.

T'l% appllcant contends that clause 18.1 of the 2023 agreement is unlawful
bep#use itis contrary to the MSA and the EPP. To determine whether clause 18.1

"% 48 unlawful requires interpretation of the clause. The applicant failed to refer a

d|spute to the SALGBC seeking proper interpretation. Is clause 18.1 applicable to
all temporary employees employed into posts on the staff establishment, or to all

temporary employees employed by the applicant regardless of whether posts are
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on the establishment? This Court should not determine interpretation disputes
when prescribed procedures exist in the collective agreements and the LRA.

Nevertheless, this Court will address the substantive contention. The proper
interpretation of clause 18.1 is that it excludes employees genuinely empk;yed in
temporary positions in line with the MSA and applicable labour leguslat@w Clause
6.4 of the EPP provides for the appointment of employees on a ﬁxed term and

temporary basis. Clause 6.4.2 provides that an employee in a/paafst m\:"":i_ temporary

position may only be appointed subject to clause 8 of G‘gcufafri}72016“ “Which
«

means that such appointment may not exceed six moruhs
Once temporary employment exceeds the pe@mltteq ma&unum duration, the
employee is by operation of law employed in a position oh permanent nature.

Clause 18.1 cannot be unlawful when i requiresxph‘ry'”that temporary employees
employed in positions of a permanenf{_ nature He employed permanently. An
employee employed as a tempgi!az%?y emplo&e‘éi‘ﬁ accordance with the EPP cannot
be said to be employed in p@gé;it‘_ions'ofa permanent nature. Once their appointment
exceeds the maximum d&&t&tibn clausﬁev 18.1 applies.

Clause 18.1 glves effeabt\to the élementary principle of South African employment
law against disgunseé Empwvyment This Court accepts IMATU’s argument in this
regard. The pg‘@wsmns Qf section 198B of the LRA are directly applicable in cases
whep@tempnrary @mployees earn below the threshold:

1985 F*med term contracts with employees earning below earnings threshold
"(3) An employer may employ an employee on a fixed term contract or
successive fixed term contracts for longer than three months of

employment only if—

(a) the nature of the work for which the employee is employed is of
a limited or definite duration: or
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(b) the employer can demonstrate any other justifiable reason for

fixing the term of the contract.”

“(5)  Employment in terms of a fixed term contract concluded or renewed
in contravention of subsection (3) is deemed to be of |ndef nite
duration.” i

The provisions of clause 18.1 are directly in line with section 19&5” Clause *1«8 1
simply requires what section 198B mandates: that employem |n posltlons of a

permanent nature be employed on a permanent basis.
t
4

Section 67(2) of the MSA provides that systems and pmedurestge adopted and
that, to the extent that they deal with matters lmder ap@llcamrlabour legislation
and affecting the rights and interests of staff meznbers itimust be consistent with
such legislation. Section 198B is dlrectlyrelevant to thefemployment of temporary

employees appointed to positions of a ﬁﬂermanenf nature. Once appointments fall

foul of section 198B by exceedlag the threx h threshold, the employees are
employed in positions of an w;def n‘@e duration, or differently worded in positions of

a permanent nature and,{ﬁyer ’ee(;ﬁon 1‘988, are deemed permanently employed.

Clause 18.1 simply‘@ives effeot to eection 198B of the LRA and section 67(2) of
the MSA. The& is noih’im un&wful regarding clause 18.1. As soon as the nature
of temporary employees becomes of a permanent nature, the obligation is on the
munlm manager to take appropriate steps to ensure that their posts appear on
the sgaff @iabﬁshment and that job profiles are drafted. It cannot be left to a

x.,;,munlmpa%y Bﬁ' use and abuse temporary employment provisions in complete

mom of labour legislation.

The municipal manager must be guided by labour legislation. Labour legislation

).-f';:;_:_.?ﬁé’\ﬁnot be made subordinate to the use and abuse of temporary employees by a

municipality and then be allowed, years after the fact, to seek their appointments

unlawful though a belated application.
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[97]
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Furthermore, section 71(3) of the MSA specifically requires that municipalities
must comply with collective agreements concluded by organised local government
on behalf of local government in the bargaining council. The applicant does not
allege that SALGA acted outside its mandate when they concluded the g@:ﬂG and
2023 agreements. wﬂ :

i T N

Section 55(1)(b) of the MSA provides that the municipal mana@r |s Eesponsiﬁle
and accountable for the management of the mumcnpah,tys admmn in
accordance with the MSA and other appllcable Iegrﬁtlon Insofar as
administration includes staff employment, the munlcmal manag‘er IS bound by
labour legislation protecting employees’ rights, %ecfrem 5511)(*1& states that the
municipal manager is responsible for promcang sound labour relations and

compliance with applicable labour Ieglsla‘&o’rr

The Local Government: Municipal Staff &qulatio('aﬂrs15 issued under section 72 and
120 of the MSA addresses appom@ment of staff on fixed term contracts:

*Appointment of staff on fixed t'e’rrhéé*ntract

30. (1) Des;xte regulé%n 29 a municipality may, in exceptional circumstances
angd mmn &s adtmmstratlve and financial capacity, appoint a person or
persons cm fi xed term contract without adhering to the procedures and

_ mocesses as contained in this chapter.

' '(2)* The application of sub-regulation (1) is subject to the provisions of
%ctlon 198B of the Labour Relations Act.”

_ [99] Th@iﬁegulations make it abundantly clear that fixed term contracts of employment

arq subject to section 198B, and any employment contrary to section 198B will
fﬁ”sult in such employees’ employment being deemed of an indefinite duration.

[100] Section 52 of the MSA addresses inconsistency with applicable labour legislation:

15 Government Gazette No. 890 dated 20 September 2021.
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“52.  Inconsistency with applicable labour legislation

In the event of any inconsistency between a provision of this Chapter,
including the Code of Conduct referred to in section 69, or a regulation
made for the purposes of this Chapter, and any appllcable labour

legislation, the labour legislation prevails.” &

[101] This section must be read with section 210 of the LRA, which readﬁ{;aé foIlowQ,.

[102]

[103]

[104]

4

“210.  Application of Act when in conflict with other laws , : 4y

If any conflict, relating to matters dealt with in this Acf _anses between this
Act and the provisions of any other law save th&ﬁ\Constlt&on or any act
expressly amending this Act, the prowisions cf %hls ﬁgztﬁ/"lll prevail.”

The combined effect of section 52 of m MS& and sﬁctlon 210 of the LRA
establishes an unambiguous hlerarchyr "labour Jeg|sTat|on and in particular the
LRA, is paramount. Collective agreemen& cannat derogate from the LRA unless
specifically provided for. Clause 18.1, far from derogating from the LRA, gives
effect to section 198B and the prin@iﬁ&ag@ainst disguised employment. It does not
conflict with section 66 of th'e;‘_MSA or any other MSA provision. Rather, it
represents labour legislation taking precedence, which is precisely what section
210 of the LRA}W s;eefmn 52 of the MSA mandate.

The apphcant has not/@tabhshed that clause 18.1 is inconsistent with the MSA or
the EPP T‘h@ arg&ment that the municipal manager’s section 66 MSA power to

,manag@ the rmmnmpahtys budget and staff appointments is superior to labour
""hgnsm;on fs unfounded. Section 55(1) requires the municipal manager to promote

stmﬁd Iabour relations and comply with labour legislation. Budgetary constraints,
no Yj)atter how severe, cannot justify non- -compliance with labour legislation or

- %Ilectlve agreements duly concluded under the LRA.

The applicant’s reliance on budgetary constraints and claims that appointing 265
employees to permanent positions would be insurmountable reveals the true

motivation. The applicant’s actions are not a principled legal challenge to alleged
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unlawfulness, but a strategic attempt to avoid labour obligations due to budgetary
challenges. Section 66 of the MSA, properly interpreted, does not provide a license

to ignore labour legislation or to circumvent collective agreements.

Conclusion V4

attempt to amend Notice of motion in the replying affidavit); ﬁm Jomder defect (the

non-joinder of the 265 temporary employees); the- unreasomble“’delay (the

application not having been brought within 'f‘@asonmle Me) alternative

remedies available and bypassed; interests oustlce denot ‘favour overlooking

delay; and substantive law favours the resmﬁde.__ i

Costs

[106] Under section 162(1) of the. LFEA ﬁ;ns Court has wide discretion regarding costs.
The Court is mindful of the dﬁ:%éﬂ of the’Constitutional Court in Zungu v Premier
of the Province of Kwa-Zulu Natai&nd others'® when it comes to the issue of costs
in employment dlspw&s Homever the applicant’s conduct in bringing this
application wgrrants agost ‘order.

[107] The appllcant‘ﬁled a fur%éiamentally defective Notice of Motion with 265 unidentified

emplayee§;_,aﬂé‘ 4 to cure the defect through an impermissible amendment in
the re%éng afﬁﬁawt failed for some eight years to challenge an alleged unlawful
;cl“aum byp,assed prescribed dispute resolution procedures; and pursued a belated
dmratory application.

"5?-%108] This. conduct is not merely an unsuccessful assertion of legal rights. It reflects
Wocedural non-compliance and strategic litigation choices that caused IMATU and
SAMWU to incur substantial costs. The applicant was not engaged in a good-faith
attempt to vindicate clear legal rights but sought to avoid labour law obligations

through delayed and strategically-timed litigation.

1®(2018) 39 ILJ 523 (CC); [2018] 4 BLLR 323 (CC).
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[109] This Court exercises its discretion and orders that the applicant must pay the costs
of IMATU and SAMWU, including the costs of counsel.

[110] In the premises, the following order is made:
Order
1. The application is dismissed. S A
y 4 ‘iﬂ @

2. The applicant is ordered to pay IMATU and SAMWU’S CMS ﬂﬁemmg the
costs of counsel. W,

C. de Kock
Acting Jﬁtﬂg_,eﬂof-&‘ie Labour Court of South Africa
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